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DECI SI ON AND ORDER - AWARD OF BENEFI TS

This case arises from a claim for benefits under the
Longshore and Harbor Wrkers’ Conpensation Act, as anmended, 33
U.S.C. 8901, et seq. (herein after referred to as either LHWCA
or the Act).

On Septenber 1, 2000, this case was referred to the Ofice
of Adm nistrative Law Judges by the Ofice of Workers’
Conpensation Progranms for a hearing. Follow ng proper notice to
all parties, aformal hearing in this matter was held before the
under si gned on March 29, 2001, in New London, Connecticut. All
parties were afforded full opportunity to present evidence as
provided in the Act and the regul ati ons issued thereunder and to
submt post-hearing briefs.

The findings of fact and conclusions of law set forth in
this decision and order are based on my analysis of the entire
record. Each exhibit and argunent of the parties, although
per haps not nentioned specifically, has been carefully revi ewed
and thoughtfully considered. References to ALJX 1 through 5,
EX. 1 through 19, and CX. 1 through 5 pertain to the exhibits
admtted into the record and offered by the Adm nistrative Law
Judge, Enpl oyer, and the Cl ai mant, respectively. The transcript
of the hearing is cited as Tr. followed by page nunber.

STI PULATI ONS:

At the hearing, the parties submtted the follow ng
stipul ations (ALJX 3).

1. The Act 33 U.S.C. 8901 et seq., applies to this claim

2. The Claimant and the Enployer were in an enpl oyee-
enpl oyer relationship at the time of the injury;

3. The Enpl oyer was advised or | earned of t he
accident/injury on Decenber 14, 1999;



4. The Clai mant gave the Enployer tinmely notice of her
injury;

5. The Enpl oyer filed a first report of t he
accident/injury on Decenber 27, 1999;

6. The Claimant filed a claim for conpensation on
Decenber 29, 1999;

7. The Claimant’s claimwas filed in a tinmely fashion;

8. The Enpl oyer filed tinmely notice of contraversion of
this claim and,

9. The Clai mant’s average weekly wage is $835. 00.
| ssues:
The issues in this case are:

1. Whet her the work incident of Decenber 14, 1999, and
or/ whether the cunulative stress of the Claimnt’s
general working conditions caused or aggravated a
psychol ogical injury arising out of and in the course
of the Claimant’s enploynent with the Enpl oyer; and,

2. The nature, extent, and duration of the Claimnt’'s
di sability.

Based upon a thorough analysis of the entire record inthis
case, with due consideration accorded to the argunents of the
parties, applicable statutory provisions, regulations, and
rel evant case law, | hereby nake the foll ow ng:

Fl NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Lay Evi dence:

In this claim for benefits, the Claimnt seeks tenporary
total disability and nmedical benefits for a psychiatric injury
she all eges was either caused by or aggravated by severe job-
rel ated stress. She asserts that specific events occurring
during the | ast year of her enpl oynment with Electric Boat Corp.,
as well as the cunul ative circunmstances of her work environment
have |l eft her with a totally disabling psychiatric condition.
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The Cl ai mant, Marsha Saracco, was forty-six years old at the
time of the hearing. She has a high school education and
conpl eted one senester of college. (Tr. 14) From 1972 until
1977, the Claimant worked in a bookkeeping and accounting
position. (Tr. 14) Beginning in 1977, the Cl ai mant was enpl oyed
by Electric Boat Corp., the Enployer, at their Quonset Point,
Rhode Island, facility. (Tr. 15) This facility constructs
submarine hulls and other parts for the U.S. Navy. (Tr. 15)

When the Claimant started at Electric Boat, she served as
a wel d-support technician, assisting welders in preparation of
their tasks. (Tr. 16) However, a nunber of work-related
injuries over the years resulted in physician nmandated nedi cal
restrictions eventually making it inpossible for the Claimnt to
perform the wel d-support position. (Tr. 18-20) Beginning in
| ate 1995 or early 1996, the Enployer assigned the Claimnt to
a light duty position as a tool crib attendant. (Tr. 20) At the
hearing, the Claimnt explained that at the Quonset Point
facility, there are two buil dings nmai ntained as tool cribs: the
Hi gh Bay buil di ng and Room 2003. (Tr. 20) These buil di ngs house
all of the tools and wire used by enployees of Electric Boat in
the construction of submarine hulls. (Tr. 23) The primry
function of the tool crib attendant is the control, inventory,
i ssuance and receipt of equipment and wire used by other
enpl oyees in constructing submarine hulls. (Tr. 23) This
position al so requires that the tool crib enployee log all tools
and wire issued into a conputer system which tracks the
schedul ed mai nt enance of such equipnent. (Tr. 27) The Clai mant
further stated that the Quonset Point facility operates a three
shift rotation with a half an hour over |ap between shifts.
(Tr. 17) While enployed as a tool crib attendant, the Clai mant
predom nately worked third shift from11:30 p.m until 7:30 a. m
(Tr. 16-17)

In her testinony, the Clai mant expl ai ned that neatness and
organi zation were essential in the tool crib area as the
begi nning of every shift was extrenely chaotic with between
twenty-five and ninety workers requiring their equipnment for
that corresponding shift. (Tr. 22-24, 26, 64) It is also
necessary to log each piece of equipnent into the conputer
system before it is issued. (Tr. 27) \Wile nore than one tool
crib attendant was assigned to each crib facility during the
first and second shifts, only one attendant was assigned per
crib on the third shift rotation. (Tr. 26) The Claimant’s
primary duty station was the Room2003 crib. (Tr. 26) However,
she expl ained that on nights when the attendant of the Hi gh Bay
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crib was out ill, then she was required to cover issuance of
tools, etc., at both buildings. (Tr. 48)

Many of the incidents the Cl aimnt alleges caused or
aggravated her psychol ogi cal condition began wth  her
acquai ntance of fellow Electric Boat enployee, M. Peter Lee.
In June of 1999, M. Lee was assigned to a one-week third shift
training rotation under the Claimnt in the Room2003 tool crib.
(Tr. 27-28) The Claimant stated at the hearing that many tines
during this period M. Lee would “di sappear” during his training
shift and repeatedly ignore her requests to read work-rel ated
training materials. (Tr. 29) On a number of occasions, she
found him reading science fiction novels and other materials
unrelated to work while on duty. (Tr. 29) At the end of the
training session, M. Lee was assigned to a second shift
position at the Room 2003 crib. (Tr. 30)

Due to the thirty mnute shift overlap, the Cl ai mant had
continued daily interaction with M. Lee after his training
period ended. (Tr. 30-31) This transition period between shifts
all owed the outgoing and incomng tool <crib attendants to
exchange information necessary to facilitate the subsequent
shift. (Tr. 31) However, the Claimnt stated that M. Lee
consistently failed to pass along the informati on she needed to
adequately performher shift duties. (Tr. 31) Additionally, the
Claimant testified that M. Lee often left piles of trash
cluttering the work area, that he regularly failed to restock
the crib at the end of his shift, and that he frequently |eft
the delivery door open in the winter nonths so that the room
woul d be freezing upon the Claimant’s arrival for work. (Tr.
32, 26, 74-75) On another occasion, the Claimant arrived for her
shift to find a pornographic nmagazine |eft open in plain sight
in the tool crib. (Tr. 37)

While the Claimant testified she reported M. Lee to her
supervisors regarding the messy working conditions and
por nographic materials, she was told to “just |eave the nmess”
and “to give the kid a break.” (Tr. 36, 38) On her next shift
subsequent to reporting the pornographi c magazi ne, the Clai mant

arrived and found a Coca-Cola bottle filled with what was
suspected to be wurine. (Tr. 38-39) The Claimant filed a
conplaint and an incident report was generated by the
managenent . (EX. 1) The incident report and the deposition

testimony of M. Patrick Johnson, the Claimnt’s supervisor,
i ndicates that M. Lee was wor ki ng second shift in the Room 2003
crib, the Friday before the bottle was found. (EX. 1, 19)
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There were no further shifts that weekend until the begi nning of
third shift on Sunday, when the Clai mant found the bottle. (Ex.
19) While the incident report indicates at |east one other
person had been let into the crib area over the intervening
weekend, the Claimant testified that on such occasions security
escorts those individuals. (Tr. 76) The Claimnt testified that
M. Lee’'s frequent actions upset her and nade her job nore
difficult. (Tr. 37, 74)

Anot her stressful event the Cl aimnt described was an
i nci dent between herself and her supervisor, M. Mffit. On
this occasion, the Claimnt was issuing tools to welders when
the conputer indicated a particular wench was due for
calibration. (Tr. 43) The Claimant testified that she did not
i ssue the wrench, but offered the welder an alternative wench
instead. (Tr. 42-43) The welder left the crib, but half an hour
later, M. Moffit called the crib and “chewed her out” for
twenty m nutes for not issuing the other wench. (Tr. 43)

On the evenings of Decenber 13 and 14, 1999, the Cl ai mant
was required to act as a tool crib attendant at both the High
Bay and Room 2003 buil di ngs. (Tr. 48) In addition to her
regul ar duties at both cribs on those nights, on the evening of
t he 14t" a power shut down at the facility necessitated that all
the wire in the heating ovens at the tinme of the shut down be
repl aced. (Tr. 47-48) The Claimnt stated that this meant
repl aci ng approxi mtely four hundred and fifty pounds of wire in
a process that takes over two and one half hours to conplete.
(Tr. 48) Wil e supervisor Johnson lifted the spools of wire from
the stock area, the Claimant was solely responsible for |oading
the ovens. (Tr. 48) She estimted she made between five and six
tri ps between the buil dings that night and descri bed the evening
as “very hectic.” (Tr. 47-48, 49) Sonmetine after her fourth
trip to H gh Bay, the Claimnt began having chest pains,
difficulty breathing, and was in great enotional distress. (Tr.
50) Security called the night shift EMI who pulled her fromduty
until the first shift nurse arrived. (Tr. 51) After a
prelimnary evaluation, she was sent to see her general
practitioner, Dr. Martino. (Tr. 50-52). Dr. Martino, then sent
the Claimant to the Kent County Hospital, where she was adnm tted
for observation. (Tr. 50-53, CX. b5)

In addition to the specific stressful incidents enunerated
above, the Claimant testified to three general sources of job
stress she attributed as the cause of her psychiatric condition.
The Cl ai mant stated that work-place accomodati ons provided for
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her physical restrictions were inadequate. Specifically, the
Cl ai mant noted that due to her prior injuries, she was unable to
lift heavy objects. (Tr. 34) Electric Boat supervisors
instructed her to ask non-crib enpl oyees who were present in the
crib to do any heavy lifting she needed done. (Tr. 34) Wile
generally the Claimant found enployees were anenable to
assisting her, it was frustrating to her job performance to wai't
upwards of thirty to forty-five m nutes before another enpl oyee
cane to the crib or was otherwise available. (Tr. 34)
Additionally, there were sone enpl oyees who refused to assi st
her. (Tr. 35)

Secondly, the Claimant testified that she arranged for a
handi cap parking spot, but found the one provided inadequate.
(Tr. 45) The spot was less than fifty feet from the Room 2003
cri b, however, nost nights sonme other 2" shift enpl oyee woul d be
in the spot when she arrived for work. (Tr. 67-68) On such
eveni ngs she would have to park in a regul ar enpl oyee spot and
wal k as far as a quarter mle to the building. (Tr. 67-68) The
Claimant al so stated that there is a distance of approxi mtely
one mle between the two tool cribs. (Tr. 44) She was told that
on nights where she was responsible for both cribs she could
either drive her own car or, if it was avail able, she nmay use an
El ectric Boat flat-bed diesel truck. (Tr. 44) However, the
Claimant testified she could not get in and out of the truck
w t hout assistance due to her physical restrictions. (Tr. 70)

Finally, the Claimant stated that the overall rowdi ness and
soneti mes sexual |y harassi ng nature of her fell ow mal e enpl oyees
was very stressful. (Tr. 94, 97)

The Claimant testified that her treating fam |y physician
is Dr. Martino. (Tr. 52) After the attack she experienced on
Decenmber 14, 1999, Dr. Martino referred her to psychol ogi st, Dr.
Bonmberg, who in turn treated her psychiatric conditions along
with his coll eague, Dr. Singer, a psychiatrist. (Tr. 54-55) The
Cl ai nant stated she has taken a nunmber of prescription drugs as
part of her treatment and has experienced side effects and
reactions to many of them (Tr. 55-57) She has not worked for
El ectric Boat since the night of the attack.

After the incident of Decenber 14, 1999, the Cl ai mant states
she can no | onger be around crowds. (Tr. 57) She gets “panicky”
and fears she will have another panic attack unless she gets
away fromthe crowd. (Tr. 57) She stated that she has had panic
attacks since Decenber 14, 1999, as often as once every other
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week, until she began treatment with Celexa in 2001. (Tr. 57)
While she is able to do nore things around the house now, she
feels she still cannot go out or return to work. (Tr. 58) In
fact, the Claimnt states she beconmes pani cked when she even
t hi nks about returning to work. (Tr. 58)

On cross exam nation, the Claimnt stated that both of her
parents suffer from medical problenms, particularly her father
who has advanced Par ki nson’s Di sease. (Tr. 61) However, at the
time of the Decenber 14, 1999, attack, both were in good health.
(Tr. 61-62) She also testified she is a nenber of a Renai ssance
rol e-playing group that nmeets regularly and attends Renai ssances
Fairs in the surrounding areas. (Tr. 83) Despite her
condition, she is able to attend nonthly nmeeting of the group
and has participated in at least two fairs since the attack.
(Tr. 84, 92, 96) She described the Decenber 1999, fair, shortly
after her attack at work, as a “total disaster.” (Tr. 96) The
Claimtant also stated she had previously sought psychiatric
treatment ten years earlier over problens with her then teenage
daughter. (Tr. 62) While she noted she suffers froma nunber of
medi cal problens, she specifically stated she does not suffer
from angi na.

The only other wtness to testify concerning working
conditions and events at the Electric Boat facility involving
the Clai mant was her supervisor, Patrick Johnson. M. Johnson
gave a deposition on March 26, 2001. (E. Ex. 19) He stated that
no diesel truck was available for transport between the two
cribs until |late 2000 or early 2001, after the Clai mant had | eft
t he corporation. (EX. 19) Prior to that a van used by the paint
departnment had been avail able and he had personally used that
van to transport the Cl aimant between the cribs, including the
ni ght of Decenber 14, 1999. (EX. 19) He further testified, the
Cl ai mant was a very good, hard worker who knew her job and knew
what was required of her to get the job done. (EX 19)

M. Johnson also stated that on at |east one or nore
occasions, the Claimnt conplained to him about M. Lee. On
such occasions, she nmentioned the trash M. Lee left |ying
around, his incorrect stocking of the tool distribution area,
and that he generally did not “work the way she did.” (EX. 19)
Whil e he never spoke directly to M. Lee about the Claimnt’s
concerns, M. Johnson stated he did direct the conplaints to M.
Lee’s second shift supervisor. (EX 19)

M. Johnson al so testified he personally never observed any
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of the incidents between M. Lee and the Claimant and that the
Cl ai mant never spoke to him about finding pornographic
mat eri al s. (EX. 19) He was also aware of the incident that
occurred between the Claimant and M. Mffit regarding the
torque wrench, however, M. Johnson testified the Cl ai mant never
mentioned to him that she had been treated in a deneaning
manner. (EX. 19)

As to the night of Decenmber 14, 1999, M. Johnson stated the
Cl ai mant seenmed “O. K.” that night and maybe “a little upset”
prior to her attack. (EX. 19) He was later called by the EMI
during her attack and when he arrived she did seem very upset
and was taking short, struggling-type breaths. (EX. 19)

Medi cal Evi dence:

At the hearing, the Claimant descri bed several past work-

rel ated accidents/injuries whi ch resul ted in physi cal
restrictions limting her ability to work. (Tr. 11) Eighteen
years ago, while still enployed as a wel d-support technician,

her clothes caught on fire when they came in contact with a
heater. (Tr. 11) In trying to escape the crawl space she was in
at the tinme, the Claimant turned a disk in her L-5 vertebrae,
di sl ocat ed her right shoul der, and disturbed three disks in her
neck. (Tr. 18) She was given two weeks workman’'s conpensati on
benefits and returned to work. (Tr. 18) The Claimnt also
stated she had had a nunmber of unreported slip and fall injuries
at work. (Tr. 18) A second mmjor injury occurred when a nai
becanme | odged in her knee cap. (Tr. 19) The Clai mant was off
for sixteen weeks after falling into a hole and injuring her
knee, rotator cuff, shoulder, and neck. (Tr. 19) Treatnment of
many of these injuries is docunented in the Kent County Hospital
records offered by the Claimant. (CX. 5) While these injuries
are not the subject of this claim | note them for the sake of
conpl et eness.

The Claimant’s primary care physician is Dr. Martino.
I ncluded in the record is the Claimant’s entire nedical history
file from Dr. Martino' s office. (CX. 1) The mjority of the
docunments in this exhibit relate to diagnosis and treatnment of
medi cal conditions having no bearing on this claim Al so, many
of the records are either illegible or photo copies of such poor
quality that they are unreadable. O significance, however, is
that no report in this exhibit docunments treatnment of the
Cl ai mant for depression or any other specific nmental condition
prior to Decenber 14, 1999. (CX. 1) A report of Decenber 6,
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1999, indicates the Claimnt conpl ai ned of npod swi ngs and Dr

Martino prescribed Wellbutrin.(CX. 1) On Decenber 14th, Dr.
Martino exam ned the Claimant in her office and then sent her to
Kent County Hospital for further treatnent. She was exam ned in
Dr. Martino s office again on Decenber 16, 1999, where she was
di agnosed as suffering from chest pain and anxiety. (CX. 1)
Records of office visits over the next few year indicate
treatment for an anxi ety disorder and depression and al so note
that the Claimant has a chem cal sensitivity problem (CX 1)

The Kent County Hospital records fromDecenber 14, 1999, are
also included in the record. (EX. 3, CX. 5) The Cl ai mant was
initially treated by Dr. WIllie upon adm ssion to the energency
room (EX 3, CX. 5) Dr. WIllie nmade a prelimnary diagnosis of
onset chest pain. (EX. 3, CX. 5) His final diagnosis after
further exam nation and testing, was unstable angina. (Ex. 3,
CX. 5) The Claimnt was admtted to the hospital for observation
and further testing. (EX. 3, CX 5)

After the attack of Decenmber 14, 1999, Dr. Martino referred
the Claimant to psychol ogist, Dr. Bronmberg. (CX. 1) The record
docunments thirty-two visits with the Claimnt fromJanuary 2000
to February 2001. (EX. 5-12, CX. 3) The treatnent notes from
t hese various visits docunent nunerous sources of stress in the
Claimant’s |ife including work-rel ated stressors, famly i nduced
stressors, and incidents of past physical and sexual abuse
(EX. 5-12, CX. 3) Woirk related stress included her personal
problens with M. Lee who she discussed at length in nmany
sessions and harassnment by male co-workers. (EX. 5-12, CX. 3)
There are al so notati ons recounting conversati ons about her past
physi cal abuse, sexual abuse, former problenms with her daughter
when t he daughter was a teenager, and the concern she felt for
her aging and ill parents. (Ex. 5-12, CX. 3) In his initia
assessnment of the Claimant on January 7, 2000, Dr. Bronmberg's
notes i ndicate the Clai mant had been feeling nore enoti onal over
t he preceding few nonths. (CX. 3)

In his deposition testinmony of February 5, 20012, Dr.
Bronmberg stated that the Claimnt presented to himinitially
with symptons of depression and anxiety that the Cl ai mant
reported began in Novenmber 1999. (CX.3) She described her

2 The deposition, including cross exam nation continued
on February 21, 2001.
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primary recent stressors, including her acute stressors, as
work-related incidents and events. (CX. 3) Dr. Bronberg
testified that the interpersonal stress of work, conbined with
a feeling of being limted in her ability to physically do her
job, triggered the Claimant’s panic attack. (CX. 3) As part of
her treatnent, Dr . Bronmberg referred the Claimnt to
psychiatrist, Dr. Singer. (EX 5, CX. 3) Together, and after
multiple visits with both, Drs. Bronmberg and Si nger diagnosed
the Claimant with “Maj or depressive disorder and panic attack
wi th agoraphobia.” (CX. 3) Furthernore, Dr. Bronberg testified
that the Clai mant was di sabl ed due to her psychiatric condition
and unable to return to her previous job. (CX. 3) It was his
opi nion that the work-rel ated stress of her job at El ectric Boat
ei ther caused or aggravate her psychol ogical condition. (CX. 3)

I n his progress notes, Dr. Bronberg notes that the Clai mant
suffers fromangina. (EX. 5, CX. 3) However, in his deposition,
he explained that he felt the C aimnt does not suffer from
angi na, but from panic attacks. (CX. 3) Wiile the synptons of
both conditions are simlar, tightness in the chest, shortness
of breath, etc., there is a distinction between the two
conditions inrelation to the context in which they occur. (CX
3) Dr. Bromberg further discussed that in addition to chest
pai n, the Cl ai mant denonstrated ot her synptons of panic attacks
i ncludi ng avoidance of stressful stinuli and anxiety about
having an attack. (CX. 3) It was his professional opinion that
the Cl ai mnt suffered froma work-rel ated, disabling psychiatric
condition. (CX. 3) He stated that the primry stressor causing
this di sorder was her job, which she discussed at | ength in many
of their sessions. (CX. 3, EX. 5-12) Other sources of stress
i ncluded her parents poor health and her past physical and
sexual abuse. (CX. 3) However, Dr. Bronmberg opined that the
work-related stress “trigger[ed] her panic attacks.” (CX. 3)

The Cl ai mant was al so treated by psychiatrist, Dr. Singer
from January 2000 until January 2001. (CX. 2, EX. 13-17) The
record includes the progress notes fromthe various visits in
whi ch Dr. Singer docunents nultiple stressors, including work-
rel ated stress, personal stress, and past physical and sexual
abuse. (CX. 2, EX. 13-17).

In his deposition of March 3, 2001, Dr. Singer states that
he first exam ned the Clai mant on January 31, 2001. (CX. 2) The
hi story taken on the first visit reveals work-rel ated stressors,
synptons of panic, general anxiety and depression, and
frustration over her husband s nedical problens. (CX. 2) Dr

-11-



Si nger testified that he was “not certain” whether the Cl ai mant
suffered from angina during the course of his treatnment of the
Cl ai mant . (CX. 2) He did state, however, that synptons of
angi na and panic attacks are simlar. (CX. 2) In rating her
stressors, Dr. Singer opined that the Claimant’s primary
stressor was work-related and her secondary stressor was her
parents failing health. (CX 2)

Ontheinitial visit, Dr. Singer diagnosed the Clainmnt with
panic disorder wth agoraphobia, anxi ety not ot herw se
specified, and mmjor depressive disorder. (CX 2) He explained
t hat agoraphobi a is a fear of having panic attacks and
avoi dance of situations that the patient fears may trigger such
an attack. (CX. 2) The diagnosis was based upon Dr. Martino's
report of the Decenmber 14, 1999, panic attack and an inventory
of the Claimant’s synptons. (CX. 2)

After a course of twenty-four visits, Dr. Singer, along with
Dr. Bronmberg, revised their diagnosis to “multi factorial
stress.” (CX. 2) Dr. Singer felt the patient was significantly
affected by a nunmber of stressors, including work-related and
non work-rel ated factors. (CX. 2) Dr. Singer opined that the
Cl ai mant did have a panic attack on Decenber 14, 1999, and t hat
the situation provoking that attack was a hostile work
environnment. (CX. 2) He further felt she is unable to returnto
work at this time due to her condition and this present
inability to return to work is still related to the work
envi ronnent she left. (CX 2)

The Cl ai mant was al so exam ned by psychiatrist Dr. Harrop
on April 12, 2000. (EX.4) Dr. Harrop di agnosed the Cl ai mant as
suffering from a mjor depressive episode with nmelancholic
features. (EX. 4) He stated that she began suffering her nood
swi ngs and sl eeping problenms in August, 1999. (EX. 4) He found
the Claimnt to be disabled due to her psychiatric condition,

however, he felt that this condition was not work related. In
his report, he states that “the fact the panic attack happened
at work was a coincidence.” (EX 4)

Dr. Harrop was deposed on March 31, 2001. (EX. 18, CX. 4)
At that time, Dr. Harrop stated he did not diagnhosis the
Claimant with panic attacks because she had not suffered enough
attacks to qualify her for that diagnosis. (EX. 18, CX. 4) She
reported to himthe major attack of Decenmber 14, 1999, and two
per nmonth since then. (EX. 18, CX. 4) The fact the attack
occurred at work was not significant in Dr. Harrop’s opi nion and
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only denonstrated a synptomof the Clainmant’s depression. (EX
18, CX. 4) The cause of that depression he attributed to a
vari ety of situational problens including the physical abuse she
endured as a child, her ill parents, her chem cal sensitivity
probl em unhappiness with the accommpdations nade for her
physi cal disabilities at her job, and difficulty with a fellow
enpl oyee. (EX. 18, CX. 4) He felt these situations had
overwhel ned the Cl ai mant and caused a maj or depressive epi sode.

Injury Arising OQut of the Course of Enmpl oynent:

The initial question to be resolved is whether Marsha
Saracco sustained an injury on Decenber 14, 1999, that entitles
her to benefits under the Act. Unquesti onably, Ms. Saracco
suffers from a disabling psychol ogical injury. The critical
guestion regarding her disabling condition is whether it was
caused or aggravated by the Decenber 14, 1999, work-related
incident, and/or whether it was caused or aggravated by
cunul ative job-rel ated stressors.

An “Injury” is defined in Section 2(2) of the Act in
pertinent part as an “accidental injury. . . arising out of or
in the course of employnment.” 33 U.S.C. 902(2). The cl ai mant
must initially establish a prima facie case that she suffered an
injury. To do so, she nust show she suffered an injury and,
that either a work-related accident occurred or that working
conditions existed which could have cause or aggravated that
injury. Kelaita v. Triple Machine Shop, 13 BRBS 326, 330-331
(1981) See also Cairns v. Matson Termnals, Inc., 21 BRBS 252
(1988); Stevens v. Tacomn Boatbuilding Co., 23 BRBS 191 (1990);
Perry v. Carolina Shipping Co., 20 BRBS 90 (1987)

If a prima facie case of injury is established, the clai mant
i s aided by a presunption pursuant to Section 20 of the Act that
the “injury arose out of and in the course of enploynent.”
Kelaita, supra at 329-331; See also Wheatley v. Alder, 407 F.2d
307, 312 (D.C. Cir. 1968). The burden then shifts to the
enpl oyer to produce “substantial evidence to rebut the work-
rel atedness of the injury.” Volpe v. Northeast Marine
Termnals, Inc., 671 F.2d 697, 700 (2™ Cir. 1982), citing Del
Vel cchio v. Bowers, 296 U.S. 280, 285 (1935). 1In this context,
“Substantial evidence” has been considered to be “specific and
conprehensi ve evidence sufficient to sever the potential
connection between the injury and the enployment.” Swi nton v.
J. Frank Kelly, 1Inc., 554 F.2d 1075, 1083 (D.C. Cir. 1976),
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cert. denied 429 U S. 820 (1976). After the presunption has
been rebutted, the conpetent evidence nmust be considered as a
whol e to determ ne whether an injury has been established under
the Act. 1d.; Volpe, 671 F.2d 700; Cairns, 21 BRBS 252 at 254.

It has | ong been established that work rel ated psychol ogi cal
i npai rnents are conpensabl e under the Act. Sanders v. Al abanm
Dry Dock & Shipbuilding Co., 22 BRBS 340 (1989); Turner V.
Chesapeake and Potomac Tel ephone Co., 16 BRBS 255 (1984).
Furthernore, the 820(a)presunption is available to Claimnt’s
alleging a psychological injury. Cotton v. Newport News
Shi pbuilding & Dry Dock Co., 23 BRBS 380, 384 N.2 (1990). In
such cases, the Claimant’ s psychol ogical injury need only be due
in part to work-related conditions to be conpensable. Peterson
V. General Dynami cs Corp., 25 BRBS 78 (1991) aff’d sub nom [Lns.
Co. of North Anerica v. U.S. Departnment of Labor, OACP, 969 F. 2d
1400, 26 BRBS 14 (CRT) (2™ Cir. 1992) cert. denied, 507 U.S. 909
(1993) The 20(a) presunption pernmts a Claimnt to recover for
a psychological injury where the stress endured was relatively
m | d. Konno v. Young Brothers, Ltd., 28 BRBS 57, 61 (1994).
Claimants are not required to show unusually stressful working
conditions in establishing a prima facie case. 1d. I n
assessi ng whether the prim facie case has been established, the
Board has previously held that it is not the magnitude of the
stress which is evaluated, but the effects the stressful
incidents had on the particular claimant. Cairns, 21 BRBS 252.

Additionally, if an enploynent-related injury contributes
to, conmbine with, or aggravates a pre-existing disease or
underlying condition, the entire resultant disability 1is

conpensabl e. | ndependent Stevedore Co. v. O leary, 357 F.2d
812(9th Cir. 1966); Rajotte v. General Dynami cs Corp., 18 BRBS
85 (1986). Al so, when a clainmnt sustains an injury at work

which is foll owed by the occurrence of a subsequent injury or
aggravati on outside work, the enployer is liable for the entire
disability if that subsequent injury is the natural, unavoi dabl e
result of the initial work injury. Bludworth Shipyard v. Lira,
700 F.2d 1046, 15 BRBS 120 (CRT) (5th Cir. 1983); Hicks v.
Pacific Marine & Supply Co., 14 BRBS 549 (1981).

Turning to the case at hand, there is nmedical evidence in
the record which supports a finding that the Claimnt indeed

suffers from a psychol ogical condition. Every doctor and
psychol ogi st who exam ned the Cl ai mant di agnosed her as having
sone form of nmental illness. (EX. 4, 18, CX. 1, 2, 3, 4)
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Furthernmore, every physician and psychologist of record
determ ned that she is presently unable to return to work due to
a psychological illness. (ld.) Reviewing this evidence, | find
that the Claimnt has satisfied the injury prong of her prim
faci e case.

As to the second prong of her prim facie case, | also find
that the Claimnt has established that a work-rel ated acci dent
or conditions existed which caused or aggravated her injury. As
stated by the Board in Konno and Cairns, in the case of
psychol ogi cal injury under the Act, the measure of the stress
endured by the Cl ai mant need not be extrene. The lay testinony
of the Claimant and the nmedical evidence of record reveal s that
at the tine the Claimnt’s psychol ogical condition arose, she
was under a nunber of work-related and non-work related
Sstressors. The work-related stressor include the incidents
arising out of her work relationship with Peter Lee, inadequate
accommodati ons made for disabilities, and the overall stressful
nature of her position. Non-work related stressor include her
parents’ poor health and incidents of past physical and sexual
abuse. Based wupon the Claimant’s testinony, the deposition
testinony and nedical records of Drs. Singer and Bromberg, |
conclude that the cunul ative effects of the Claimnt’s general
wor ki ng condi tions conmbined with the actions of M. Lee and and
the lack of accommwdations made for the Claimnt’s physica
disabilities constituted enploynment conditions sufficient to
i nvoke the presunption.

In finding the presunption invoked, | rely primarily on the
testinony of Drs. Singer and Bromberg who both specifically
determ ned that the Decenber 14, 1999, panic attack suffered by
the Claimant was triggered by work related incidents. (CX. 2,
3) Both Drs. Singer and Bromberg exam ned the Claimnt on
numer ous occasi ons over the course of a year, giving them great
insight into the events formng the wunderpinning of the
Claimant’s condition. MWhile Dr. Singer’s refined diagnosis of
the Claimant’s condition was “nulti factorial stress,” many of
the factors he attributed to causing this condition were work-
related stressors. (CX. 2)

Dr. Harrop, on the other hand, opined that the fact the
pani c attack of Decenber 14, 1999, occurred at work was just a
coi nci dence. However, | note, that unlike Drs. Bromberg and
Singer, Dr. Harrop only exam ned the Clai mant on one occasi on.
While he did not determine the Claimnt suffered from panic
attacks, he did state that the Cl ai mant suffered fromdepression
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resulting froma variety of situational problenms. (EX. 18. CX
4) Specifically, he noted two work-related stressors
contributing to that depression. (EX. 18, CX. 4)

| alsorely on the Claimant’s testinony and the deposition
testinmony of Patrick Johnson in finding the presunption invoked.
It is clear fromthe testinony of both, that the Cl aimant was a
consci entious and hard worki ng enpl oyee. It is also clear that
she was upset and frustrated in her own job performance by the
actions of M. Lee, by the events of the night of Decenmber 14,

1999, and by the lack of accommopdati ons made for her by
El ectric Boat. The testimony of M. Johnson regarding
conplaints made to him about M. Lee docunents part of this
frustration. | find the overall effect of the stressors endured

by the Claimant, as established in her own testinmony and the
deposition testinmony of M. Johnson, sufficient to warrant a
finding that requirenents of the presunption are satisfied.
Furthernore, | find that the nedical evidence of record
establishes that the Claimant’s psychological injury was at
| east aggravated by work-related stressors, if in fact these
stressors did not cause her psychol ogical injury.

Once the Claimant has availed herself of the presunption,
t he burden then shifts to the Enployer to rebut the presunption
with substantial evidence. The Board has held that the Section
20(a) presunption may be rebutted with evidence specific and
conprehensi ve enough to sever the potential connection between
a particular injury and a job-related event. Swinton v. J.
Frank Kelly, Inc., 554 F.2d 1075, 1083 (D.C. Cir.), cert.
deni ed, 429 U S. 820 (1976). Thus, the relevant inquiry is
whet her the Enployer’s evidence can establish the lack of a
causal connection between the Claimant’s condition and his

enpl oynent . Dower v. General Dynamcs Corp., 14 BRBS 324
(1981).
Upon reviewi ng the evidence offered by the Enployer, | do

not find it sufficient to break the connection between the
Claimant’ s disabling condition and the Decenmber 14, 1999, panic
attack. The Enployer, in arguing that the causati on connection
is broken, relies on a nunber of argunents that | find neither
i ndependently nor cunul atively adequate to rebut t he
presunption.

The Enployer first argues that the Decenber 14, 1999,

incident requiring hospitalization of the Claimnt was not a
panic attack at all, but unstable angina. Dr. Wllie, who
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treated the Clainmant in the Kent County Hospital Energency Room

in fact made that diagnosis. (EX. 3, CX. 5) Both Drs. Bronberg
and Singer explained in their depositions that angina is a
medi cal condition, the chief synmptom of being chest pain. (CX

2, 3) However, they also explained that synptonms produced by
bot h angi na and panic attacks are simlar. (CX. 2, 3) Wile Dr.

Singer stated in his deposition he was unsure whether the
Cl ai rant had ever been diagnosed with angina, he still opined
she was suffering frompanic attacks. (CX. 2) Furthernore, Dr.

Bromber g who knew of and had docunented t he di agnosi s of angi na,

al so concluded that the Claimant suffered from panic attacks as
opposed to angina. (CX. 3) |I also note that Dr. Martino, the
only other physician of record besides Dr. Wllie to treat the
Cl ai nant personally on the day of the attack, records the
Cl aimant’ s synptons on that day sinply as “chest pain.” (CX 1)

In visits subsequent to the Decenber 14, 1999, attack, Dr.

Martino di agnosi s chest pain and anxi ety and eventually denotes
only anxiety and a depressive disorder. Furthernore, the
Enpl oyer’s own exam ning physician, Dr. Harrop, stated in his
deposition that the Cl aimnt had suffered a panic attack,

al t hough he disagrees with Drs. Bromberg and Singer as to the
cause of the attack. (EX. 18, CX. 4) Exam ning the nedical

evidence regarding a diagnosis of angina, | find that it

insufficient to rebut the 20 (a) presunption.

The Enpl oyer next avers the Decenmber 14, 1999, attack was

a result of an allergic reaction to the drug Wellbutrin. It is
clearly docunmented through out the nedical evidence that the
Claimant suffers from a chem cal sensitivity problem Dr .

Harrop explained in his deposition that a chem cal sensitivity
problemis a condition where by patients develop intol erances to
certain chem cal s. (EX. 18) | note that none of the nedical
evidence in the record indicates that the attack of Decenber 14,
1999, was caused by or contributed to by the drug Well butrin.
While the Claimant did state to the EMI the day of the attack
t hat she had begun taking the drug that norning and she felt it
caused her attack, there is not a scintilla of docunented
medi cal evidence which affirmatively proves Wellbutrin
precipitated the attack. In fact, the nmedical evidence shows
that the Claimnt continued to take Wellbutrin as part of her
treatment with Drs. Singer and Bronberg. Once again, | find
this argunent insufficient to overcome the 20(a) presunption

Thirdly, the Enployer alleges that the attack of Decenber

14, 1999, was not the result of work-related stress, but was
caused by a nunber of non-work related stressors in the
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Claimant’s |life. As grounds, the Enployer initially notes the
Claimant’s statenent to nedical personnel on the day of the
attack that “this has occurred before.” (EX. 2) Next, the
Enpl oyer points to panic attacks and anxi ety producing events
occurring subsequent to the Claimant’s | ast day of enploynent
with Electric Boat. (EX. 10, 15) These non-job rel ated stressors
endured by Claimant prior to, contenporaneously wth, and
subsequent to the Decenber 14, 1999, attack, it is argued, are
t he actual source of the Claimant’s condition. As evidence, the
Enpl oyer offers the medical reports, notes and depositions of
Drs. Singer, Bromberg, and Harrop which all document nunmerous
sources of stress in the Claimant’s life. (EX. 5-18; CX. 2, 3,
4)

Even if the non-work related stressors in fact caused, the
Claimant’s psychol ogical condition, the presunption is not
rebutted. The Enployer has failed to offer any evidence that
the work-related stressors did not aggravate an existing
condition of the Claimant. Rajotte v. General Dynam cs Corp.,
18 BRBS 85 (1986); LaPl ante v. General Dynam cs Corp./Elec.
Boat Div., 15 BRBS 83 (1982); Seaman v. Jacksonville Shipyards,
14 BRBS 148.9 (1981). See Hensley v. WAshington Metro. Area
Transit Auth., 655 F.2d 264, 13 BRBS 182 (D.C. Cir. 1981), cert.
deni ed, 456 U.S. 904 (1982), rev'g 11 BRBS 468 (1979) (enployer
must establish that aggravation did not arise even in part from
enpl oynent) .

As not ed above, both Drs. Singer and Bromberg concl ude t hat
the primary stressors in the Claimant’s |ife were work-rel ated
stressors. (CX. 2, 3) Furthernore, both Drs. Singer and
Bromberg determned that it was indeed these work-rel ated
stressors which led to her panic attack on December 14, 1999,
and her subsequent psychol ogical condition. (CX. 2, 3) Only Dr.
Harrop determned that the |ocation of the attack was
coincidental to the events which triggered it. (EX. 4)

| reiterate that Dr. Harrop only had the opportunity to
exam ne the Claimant on one occasion. Furthernore, | note that
both Drs. Bromberg and Singer vehenmently disagreed with Dr.
Harrop’s conclusion regarding what triggered the attack. (CX
2, 3) Dr. Harrop also enunerates in his deposition five sources
of stress that were affecting the Claimant at the time of his
exam nati on. (CX. 18) Two of these sources continued to be
wor k-rel ated incidents and general work environnmental factors,
despite the fact the exam nation occurred alnost five nonths
after the Claimant’s | ast day of enpl oynment. G ven this | ast
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fact, | find Dr. Harrop’s opinion that the fact the attack
happened at work a coincidence, an equivocal statenment and
entitled to little weight. Highly equivocal evidence is not
substantial and will not rebut the presunption. Dewberry v.

Sout hern Stevedoring Corp., 7 BRBS 322 (1977), aff'd nmem, 590
F.2d 331, 9 BRBS 436 (4th Cir. 1978).

As a result of the forgoing, | find that the evidence
offered by the Enployer in this case is insufficient to rebut
the presunption of conpensability found at 820(a). Therefore,
| find that the Cl aimnt suffered a conpensable injury, the
consequences of which presently continue, while working for the

Enpl oyer.

Nat ure and Extent of the Injury/Disability:

Disability under the Act is defined as "incapacity because
of injury to earn the wages which the enpl oyee was receiving at
the time of injury in the same or any other enploynent." 33
U S.C § 902(10). The enployee has the initial burden of
proving total disability, as well as the burden of proving that
the disability is permanent. Eckley v. Fibrex and Shipping Co.,
21 BRBS 120 (1988). To establish a prim facie case of total
disability, the Claimnt nust prove, by a preponderance of the
evi dence, that she cannot return to her regular or usual
enpl oynent due to his work related injury. The Clai mant need
not establish that she cannot return to any enpl oynent, rather
only that she cannot return to her usual enploynment. Elliot v.
C& P Tel. Co., 16 BRBS 89 (1984). If the Claimant satisfies
this burden, she is presuned to be totally disabled. Wal ker v.
Sun Shi pbuilding & Dry Dock Co. (Walker 11), 19 BRBS 171 (1986).

The standards for determ ning total disability are the sanme
regardl ess of whether tenporary or permanent disability is
clainmed. Bell v. Volpe/Head Construction Co., 11 BRBS 377

(1979). The Act defines disability in terms of both nmedica
and econom c considerations. Avondal e Shi pyards, Inc. V.
GQuidry, 967 F.2d 1039 (5th Cir. 1992). The degree of the
Claimant's disability, i.e. total or partial, is determ ned not
only on the basis of physical condition, but also on other
factors, such as age, educati on, enpl oynment hi story,
rehabilitative potential and the availability of work. Thus,

it is possible under the Act for a Claimant to be deened totally
di sabl ed even t hough she may be physically capabl e of perform ng
certain kinds of enployment. New Ol eans (Gulfw de) Stevedore v.
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Turner, 661 F.2d 1031, 1038 (5th Cir. 1981).

Upon revi ew of the medi cal evidence, which is discussed in
detail above, | find that the preponderance of such evidence
clearly proves that the Clainmant suffers from a psychol ogi cal
condition caused, at least in part by, work-related stress she
endured whil e an enpl oyee of Electric Boat Corporation and that
she is totally disabled due to this condition. The Enpl oyer
argues that the work-related stressors endured by the Clai mant
do not establish adequate causes for the Clainmnt’s stress and
disability. Specifically, the Enployer analyzes each stressor
affecting the Claimant at the tinme of the panic attack on
Decenmber 14, 1999, and states that these stressors would not
cause a psychol ogical condition, such as the Claimant’s, in an
aver age person. | find the Enployer’s argunent fails for two
reasons.

Firstly, the bulk of the nedical evidence in this case

supports a finding that the Claimant’s nental illness is a
direct result of the distressing conditions she encountered
while enmployed at Electric Boat. In this regard, | rely

primarily on the depositions and medical reports of Dr. Singer
and Bronberg for the reasons enunerated above. Furthernore, the
medi cal evi dence points to the conclusion that the Clainmnt’s
current condition would preclude her engagement in active
enpl oynent . Every physician and psychologist of record
determ ned that she was presently unable to return to work.
(EX. 4, 18, CX. 2, 3)

Secondly, | find that aggregate of incidents and events
troubling the Claimnt during her enploynent were enough to
cause her psychol ogical condition. VWil e independently these

stressors nmay not be of sufficient caliber to cause
psychol ogi cal problens, when endured cunulatively they are
di stressi ng enough, in my opinion, to have caused the Cl aimnt’s
illness.

The Enpl oyer al so argues that this claimfor benefits should
fail because the Claimant is not a credible wtness. It is
solely within the judge's discretion to accept or reject all or
any part of any testinony, according to his judgment. Perini
Corp. v. Hyde, 306 F. Supp. 1321, 1327 (D.R 1. 1969). The Board
will not interfere with credibility determ nations made by an
adm ni strative | aw judge unless they are "inherently incredible
and patently unreasonable." Cordero v. Triple A Machine Shop
580 F.2d 1331, 1335, 8 BRBS 744, 747 (9th Cir. 1978), cert.
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deni ed, 440 U.S. 911 (1979); Phillips v. California Stevedore &
Bal | ast Co., 9 BRBS 13 (1978).

Revi ewi ng the testinony given by the Claimant, | find her
to be a credible wtness. While | note sonme m nor
i nconsi stences between the testinony of the Claimnt and the
deposition testinony of Patrick Johnson, | do not find those

i nconsi stences so remarkable as to warrant discrediting either
i ndi vi dual .

Because the Clai mnt has established a prim facie case of
total disability, the burden shifts to the enployer to rebut
this finding. To establish rebuttal, the Enployer nust show
suitable alternative enploynment for the Clainmnt. Cl ophus v.
Amoso Prod. Co., 21 BRBS 261 (1988) Failure to prove suitable
alternative employnment results in a finding of total disability.

Mani gault v. Stevens Shipping Co., 22 BRBS 332 (1989). In the
present case, no evidence of suitable alternative enpl oynent has
been offered by the Enployer. Therefore, | find that the

Empl oyer has failed to rebut ny finding that the Clainmnt is
total ly disabl ed.

Concerning the nature of the Claimant’s disability, it is
also the Claimant’s burden to prove that her injury is
permanent. Any disability suffered by Cl ai mant before reaching
maxi mum medi cal inprovenent is considered tenporary in nature.
Berkstresser v. WAshington Metropolitan Area Transit Authority,
16 BRBS 231 (1984). As no evidence of maxinum nedical
i nprovenent has been offered in this case, | find that the
Claimant is entitled only to tenporary total disability benefits
under the Act.

Entitl enent:

The evidence in the record supports the conclusion that
Mar sha Saracco was tenporarily totally disabled as a result of
a panic attack on Decenber 14, 1999, and psychol ogi cal condition

caused by her working environnment. Drs. Singer and Bronberg
indeed determned that she suffers from a psychologica
condition due to her work environnent. Al'l physicians and

psychol ogi sts of record find her unable to return to work at
this tine. The parties have stipulated to an average weekly
wage of $835.00. | therefore find that the Claimant is entitled
to tenporary total disability conpensati on under Section 8(b) of
the Act from Decenmber 14, 1999, and continuing in the anount of
$556. 67 per week which is 66-2/3 percent of the Claimnt’'s
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aver age weekly wage of $835.00. | further find that Ms. Saracco
is entitled to rei nbursenent for past nedi cal expenses incurred
for treatnent of her psychol ogical condition resulting fromthe
Decenber 14, 1999, panic attack. Also, the Clainmant is entitled
under Section 7 of the Act to future nedical expenses incurred
as a result of her job-related injury.

Attorney’'s Fees and Expenses:

A verified notion for attorney’'s fees was received in this
matter from Clai mant’s counsel on June 12, 2001. An objection
to the anmount cl aimed was received fromthe Enpl oyer’s counse
on June 25, 2001. A separate order addressing the objections
and determ ning the amount of attorney’'s fees in this case wll
fol | ow.

ORDER:

Based on the Findings of Fact and Conclusions of Law
expressed herein, IT IS HEREBY ORDERED t hat:

1. The Enpl oyer shall pay the Clai mant conpensation for
tenporary total disability in the anount of $556.67,
from Decenmber 14, 1999 and continuing, based on
Claimant's average weekly wage of $835.00, in
accordance with the provisions of Section 8(b) of the
Act. 33 U.S.C. § 908(b).

2. The Enpl oyer shall pay all reasonabl e, appropriate and
necessary nedi cal expenses arising fromthe Claimnt's
Decenmber 14, 1999, work injury, pursuant to the
provi sions of Section 7 of the Act.

3. The Enpl oyer shall pay interest on any suns determ ned
to be due and owing at the rate provided by 28 U S.C
§ 1961 (1982); Gant v. Portland Stevedoring Co., et
al ., 16 BRBS 267 (1984).
A
DANI EL J. ROKETENETZ
Adm ni strative Law Judge
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